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HEADING OF THE JUDGMENT IN ORIGINAL SUIT/ CASE 

 

IN THE COURT OF MUNSIFF NO. 2 

DHUBRI 

 

Present: -  Shri Siddarth Brook, A.J.S. 

  Munsif No. 2, Dhubri. 

Saturday, the 29th day of June, 2019 

Title Suit No. 325 of 1986 

1. RanjanProsadKanu 
S/o ShiblalKanu 

(a) Smti. ParbatiKanu 
W/o ShiblalKanu 

(b) Smti. MeenaKanu 
D/o ShiblalKanu 

(c) Smti. BinaKanu 
D/o ShiblalKanu 

(d) Smti. MeeraKanu 
D/o ShiblalKanu 
 

 

.……….…………….……Plaintiffs. 

- Versus - 

1. On death of SmtiLakhpatiKanuher legal heirs: 
a. Shri PradipKanu 
b. Smti. Anju Shah 
c. Smti. Manju Shah 

2. On death of Smti. LachmiKanuher legal heirs: 
a. Shri NandlalKanu 
b. Shri AjitKanu 
c. Smti. Maya Gupta 
d. Smti. BulbuliKanu 
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3. MohanlalKanu 
S/o BhagwanKanu 

4. (a) Shri Santosh Ram Kanu 
(b) Smti. Lila Devi KanuW/oShibProsadKanu 
(c) Smti. Gita Devi 
(d) Shri Manoj Kanu 
(e) Baby 

     All minors being represented by their mother Smti. Lila 
Devi Kanu. 

5. ShiblalKanu (Abated vide order dated 09.09.2014)) 

6. On death of Satya Narayan Kanu his legal heirs: 

(a) Smti. ParbatiKanu 
(d) Smti. RenuKanu 
(e) Smti.AratiKanu 
(f) Smti. Anjali Kanu 

7. Shri SwapanKanu S/o Late Satya Narayan Kanu 
8. Shri Tapankanu S/o Late Satya Narayan Kanu 

…………....…….…..…Defendants. 
 

1. Shri JagadishSha 
2. Shri NandlalSha 
3. Shri ShamlalSha 
4. Collector, Goalpara, Dhubri. 
5. Smti. Pratima Pandey 
6. Smti. Purnima Roy 
7. SmtiProtiva Biswas 
8. Shri Kali PadaSha 
9. Shri Prodip Mall Sethia 
 

………..…Proforma Defendants. 

 This suit/ case coming on for final hearing on 24.06.2019 in presence of  

Shri HabibulAlom Khan...…..……………….……………….…Advocate/Pleader for Plaintiffs. 

Shri B.K.Das& Others...........................................Advocate/Pleader for Defendants. 

and having stood for consideration to this day, the Court delivered the following 
Judgement. 
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J U D G M E N T 

1. This is a suit for Declaration, Khas Possession and Permanent Injunction. The 

present suit was instituted in the year 1986. After the Learned Trial Court 

decreed the suit, the defendant no.6 preferred first appeal vide Title Appeal 

No. 12/1997, whereby the appeal was allowed and suit was 

dismissed,holding that the suit was barred by Res Judicata. Subsequently, 

the plaintiff preferred a second appeal vide RSA No. 64/2003 before the 

Hon’bleGauhati High Court against the judgment of the Learned First 

Appellate Court. The Hon’ble High Court was pleased to remand the case by 

framing three issues and directed the trial Court to decide the suitby 

affording an adequate opportunity to both sides for adducing appropriate 

evidence.  

2. Before I discuss the issues so framed by the Hon’bleGauhati High Court, let 

me discuss the pleadings of plaintiffs and defendants. 

Plaintiff’s Case 

3. The plaintiff has stated in his plaint that Dhapi Devi owned land measuring 

1Katha 1Lechacovered by Dag No.422 of periodic Patta No.241, Khatian 

No.256 and SurajmollOswal owned and possessed lands measuring 1Katha 

5Lechacovered by Dag No.270, periodic patta No.143, Khatian no.154. Dhapi 

Devi and SurajmollOswal sold their respective lands to Protap Moll 

Sethia15.07.1964 vide deed no.4063/64. SubsequentlyBhagaban Dasand his 

four sons purchased the said land measuring 2 Katha 6 Lecha from 

ProtapmalSethiaon 18.01.1966 vide registered deed no.536. It was further 

the case of the plaintiff that Basiakanu wife of Bhagaban Das, vide deed 

no.1169 1/68 on 04.11.1968 and on 16.03.1969 deed no.4357/69had 

purchased two plots of land from one MalatiBarua who was the original 

Landlord of another plot of land.Defendant no.1 and 2 being the legal heirs of 

Bhagaban Das and BasiaKanu have inherited the share of their 

parents.Defendants no.1, vide deed no.3551/1985  sold 3 lecha of land from 

her share and defendant no.2 vide deed no.8631/1984 sold 3 lecha from her 
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share to the plaintiff- Ranjan Prasad Kanu and gave him delivery of 

possession.Mohanlal, ShibProsad, ShiblalKanu, Satya Narayan Kanu and 

defendant no.1 and 2 are sons and daughters of Bhagwan Ram Kanu and 

BasiaKanu and they have inherited the properties of their parents in equal 

share i.e. 1/6th each. Meanwhile the plaintiff came to know that there was a 

partition suit between defendant no.1 and 2 and their brothers. But the suit 

was dismissed on compromise. Thereafter Late Satya Narayan Kanu and his 

two sons namely SwapanKanu and TapanKanu had attempted to dispossess 

the plaintiff from the suit lands. The principal defendants i.e. Late Satya 

Narayan Kanu and his two sons namely SwapanKanu and TapanKanu had 

attempted to occupy the houses in the suit land by breaking the lock of the 

house.The plaintiff has right, title, interest and possession in the lands and it 

is submitted that the defendants have no right to interfere in the possession 

of the plaintiff who will be considered as co-sharer having stepped into the 

shares of the defendant no.1 and 2. Hence the suit. 

Defendant’s case  

Written Statement of the defendant No.1 and 2, namely, 
LakhpatiKanu and LachmiKanu:- 

4. Admitting the claim of plaintiff, defendant No. 1 and 2 has stated that each of 

them have inherited 1/6th share from their parents after amicable partition. 

The plaintiff purchased 6 lecha of land vide registered sale deed 

no.8631/1984 and 3351/1985 and he got delivery of possession. The 

schedule (1 Ka and 1 Kha) and (2 Ka and 2 Kha) comprises 6 lechas of land. 

Defendant No.1, 2 admit the claim of the plaintiff and have no objection for 

partition in the lands in favour of the plaintiff. 

Written Statement of Defendant No. 4(a) Lila Debi for herself and on 
behalf of the minor defendants:- 

5. The answering defendants state that after the death of Shew Prasad Kanu, 

they being the legal heirs have inherited his property. They deny that the 

properties of Bhagaban Das and BasiaKanu were amicably partitioned among 
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the legal heirs. They have no knowledge if defendant no.1 and 2 sold their 

share to the plaintiff-Ranjan Prasad Kanu. The answering defendants have no 

objection if the said properties are partitioned among the legal heirs as per 

provision of law. The answering defendants further state that they being legal 

heirs of deceased of Shew Prasad Kanu who is the son of deceased 

BhagabanDas and deceased BasiaKanu, therefore they are entitled to get the 

⅙th share of the properties left by Bhagaban Das and BasiaKanu.  

Written Statement of the defendant No.6 (Sattya Narayan Kanu):- 

6. The deceased defendant no. 6 (Sattya Narayan Kanu) in his written statement 

had averred that the present suit is barred by Resjudicata. That the subject 

matter of this suit is akin to that of TS No.251/84 in which Lachmi Devi Kanu 

and LakhpatiKanu, from whom plaintiff alleged to have derived his title, have 

filed a partition suit which has been dismissed by holding that they have no 

right, title and interest over the 'Kha' schedule land. It is also averred that 

plaintiff purchased the suit land during the pendency of the TS No.251/84, 

therefore the sale is hit by the principle of lispendence.Defendant No.6 in his 

Additional Written statement has therefore stated that plaintiff has not 

acquired any right over the Schedule 1 (Kha) by virtue of such purchase. 

7. It is further averred that land measuring 1Katha 1Lecha and 1Katha 5Lecha 

land were purchased by Late BhagabanDas and his four sons. The sister had 

no share in that land. Each purchaser was entitled to about 9 Lechas. That 

the two sisters got their share of 1½ Lechas each from their father’s share of 

9 lechas. That all the co-sharers are possessing their land by amicable 

partition. That one of the co-sharer ShriShew Prasad Kanu made a gift of his 

own share and that which heinherited from his father to this defendant by a 

registered deed of gift as such the defendant no.6 is possessing 1Katha 

1Lecha out of 2 Katha 6 Lecha land where he has his residential house.As 

regards the market area land owned by BasiaKanu, it is averred that 

BasiaKanu, during her life time relinquished the said 3Katha ¾Lecha land and 

houses to the Jotdar in favour of the defendant no.5 and 6. And the said land 
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was settled with defendant no.5 and 6. Thereafter defendant no.5 and 6 

purchased the said land from Smt. MalatiBarua in the name of their sons. 

That defendant No.5 SiblalKanu and defendant No.6 Sattya Narayan Kanu 

had their shops in that land and some rooms were rented out. 

8. As regards the land described in schedule 2(Ka) it is averred by the answering 

defendant that it is a part of 1Katha 1Lecha and 1Katha 5Lecha which Late 

Bhagaban Das and his four sons purchased and defendant no.6 is entitled to 

9 lecha as his own share and 1½ lecha from father's share and also got the 

share of Sib ProsadKanu of by gift. That defendant no.6 is entitled to 1K-1L 

from 1Katha 1Lecha and 1Katha 5Lechadescribed in schedule 2(Ka) of the 

plaint and defendant no.6 was in possessing the said land by constructing 

houses. There remains another one lecha land from 2 (Ka) schedule land 

which should be divided between all co-sharers. Lastly defendant no.6 has 

prayed for dismissal of the suit. 

Written Statement of defendant No.6(a) to (f) (heirs of Satya 
Narayan Kanu) in addition to the written statement filed by Satya 
Narayan Kanu-Defendant No.6 :- 

9. After the death of Satya Narayan Kanu, his legal heirs have filed additional 

written statement and it is averred that Ranjan Prasad Kanu and others heirs 

of ShiblalKanu have got no right to sue as they are not owner of the suit land 

shown in schedule 1(Kha) and 2(Kha) in the plaint.The suit land shown in 

schedule 1(Kha) and 2(Kha) are the self-acquired property of SwapanKanu 

and Tapankanu (defendant No.7 and 8). In R.S.A. No.64/2003, the 

Hon'bleGauhati High Court has made it clear that Plaintiff Ranjan Prasad Kanu 

has not acquired any right, title, interest over the suit land/holding shown in 

schedule 1(Kha) and 2(Kha) by virtue of purchase from LachmiKanu and 

LakhpatiKanu vide registered sale-deed No.8631/1984, No.3551/1985. The 

Hon’bleGauhati High Court has also held that the said land/holding is not 

property of Bhagban Das Kanu, predecessors of the plaintiff and defendants. 

The said suit holding are self-acquired property of the defendant no.7 and 8 

(SwapanKanu and TapanKanu). They jointly purchased the said suit land from 
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the heirs of MalatilataBarua , the original owner by executing registered sale-

deed and got delivery of possession and BasiaKanu was not the owner of the 

suit holding as she surrendered her tenancy right over the suit land/holding 

shown in schedule 1(Kha) and 2(Kha) to her JotdarMalatilataBarua and after 

death of MalatilataBarua, her legal heirs sold the land including schedule 

1(Kha) and 2(Kha) to defendant no.7 and 8 and gave delivery of possession. 

The self-acquired property of defendant No.7 and 8 is no way put into 

partition. 

10. It is further averred in the additional written statement that the property of 

Bhagaban Das was amicably partitioned among his heirs after his death and 

some of his heirs already transferred their share through gift and sale and 

gave delivery of possession as such there is no property of Bhagaban Das for 

fresh partition. The property shown in schedule 1(Kha) and 2(Kha) of the 

plaint does not belong to Bhagaban Das but the same has included in the suit 

land as such the suit is liable to be dismissed. 

11. At the time of Second Appeal vide RSA 64/2003, the Hon’bleGauhati High  

Court was pleased to remand back the case for trial by framing following 

three issues under Order XLI Rule 25 of CPC: 

Issues framed by Hon'bleGauhati High Court:- 

(i) Whether plaintiff has any title whatsoever to the property left behind by 

Bhagaban Das and if so whether he can make a claim of partition of his 

share? 

(ii) Whether there was any amicable partition to the property left behind by 

Bhagban Das in any point of time after his death? 

(iii) What is the quantum of share of each of the legal heirs of late Bhagaban 

Das on the basis of the law holding the field? 

12. After the suit was remanded for trial by the Hon’ble High Court, plaintiff has 

submitted the evidence-in-chief and additional evidence-in-chief on affidavit 

of ShriRanjan Prasad Kanu as PW-1 on 26.11.2014 and 07.11.2017 

respectively who was cross-examined and discharged. Plaintiffs have also 
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adduced the evidence of Official witnesses who were examined as PW-2, PW-

3 and PW-4.While the defendant side has adduced the evidence-in-chiefon 

affidavit of Shri TapanKanu as DW-5 on 25.02.2019who was cross-examined 

and discharged. 

Discussion, Decision and Reasons Thereof 

Issue No. (i): Whether plaintiff has any title whatsoever to the 

property left behind by Bhagaban Das and if so whether he can 

make a claim of partition of his share? 

13. After the instant suit was remanded by the Hon’ble High Court with a 

direction to allow the parties to adduce appropriate evidence in respect to the 

issues framed by the Hon’ble Court, PW-1 (Ranjan Prasad Kanu) has 

submitted his evidence-in-chief on affidavit on dated 26.11.2014. The 

plaintiffs did not amend the plaint in light of the observations made by the 

Hon’ble High Court, before submitting the evidence-in-chief on affidavit of 

PW-1 (Ranjan Prasad Kanu).  

14. The learned counsel for the plaintiffs has submitted that plaintiffs claim title 

over the land on the strength of (i) sale deed 536 dated 18.01.1966which 

Bhagaban Das and his four sons purchased, (ii) Sale Deed 479 dated 

05.04.2002 executed by MohanlalKanu, (iii) Sale Deed 8631 dated 11.12.1984 

executed by Lachmi Devi Kanu and (iv) Sale Deed 3551 dated 08.05.1985 

executed by LakhpatiKanu. As the deeds herein mentioned covers a portion of 

land left behind by Bhagaban Das, therefore I shall proceed to discuss the 

claim of plaintiffs one by one. 

15.  As regards the land purchased by Bhagaban Das and his four sons videsale 

deed 536 dated 18.01.1966, Plaintiffs aver in the plaint thatBhagaban Das 

and his sons purchased 2 Katha 6 Lecha. They are entitled to 1/5thshare each 

i.e. 9.20 Leechas of land each in the joint purchased land. After the death of 

Bhagaban Das, his share devolved upon his four sons and two daughters i.e. 

the legal heirs of Bhagaban Das will be entitled to 1/6th share of 9.20 Lechas 

i.e. 1.53 lechas each.PW-1 begins his deposition by stating that his father 
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namely, ShiblalKanu died leaving: him, his mother SmtiParbotiKanu and three 

daughters Mina Kanu, BinaKanu&MeeraKanu. ShiblalKanu has 9.20 lechas of 

self-acquired land and 1.53 1/3 lechas of land inherited from Bhagaban Das 

and BasiaKanu. Plaintiffs are entitled to .36 1/15 lechas out of 1.53 ⅓lechas 

of land left behind by Bhagaban Das. The total share of ShiblalKanu adds up 

to 10.73 lechas. The share of ShiblalKanu has devolved upon his legal heirs 

and each of such legal heirs is entitled to 1/5th share i.e. 2.14⅓ Lechas of 

land owned by ShiblalKanu. 

16. As regards the purchase of the share of MohanlalKanu is concerned, PW-1 

deposed that MohanlalKanu gifted his entire share to him. However he has 

submitted in his additional evidence-in-chief that he purchased the entire land 

from MohanlalKanu.PW-1 has submitted the said Gift deed which is marked as 

Exhibit-2 wherein it is stated that MohanlalKanu gifted his share of land 

measuring 10 ½ leechas covered by patta no. 241, Dag No. 422 Patta No. 

143 Dag No. 270 to PW-1 (RanjanPrashadKanu). PW-1 therefore claims that 

he is the owner of total land measuring 15.94 ⅔lechas after acquiring land 

from defendant no.1 and 2, MohanlalKanu, share of his father and Bhagaban 

Das. A note appended in Exhibit-2 states that MohanlalKanu by way of 

granting Power of Attorney to ShiblalKanu executed Exhibit-2. 

17. The defendant has vehemently challenged the Exhibit-2 as forged but PW-1 

has denied the suggestion. During cross-examination, PW-1 stated that hedo 

not know about the deed of Power of Attorney executed by Mohanlal in 

favour of SiblalKanu and SiblalKanu to RanjanProsad. Further,PW-2/Official 

Witness (Dulal Ch. Das), who was called to prove Exhibit-2, deposed during 

his cross-examination that Power of Attorney was not endorsed with Exhibit-

2, on the basis of which it was executed. 

18. The Plaintiffs, though has relied on Exhibit-2 (Submitted post remand) in 

order to prove his title over the land of MohanlalKanu, has not placed the 

Power of Attorney on record. It transpires from the evidence placed on record 

that MohanlalKanu has allegedly executed a Power of Attorney in favour of 

ShiblalKanu with respect to his share of land. Later, on the strength of the 
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said Power of Attorney, ShiblalKanu gifted the said land to PW-1. The Power 

of Attorney which created or conferred transferable interest upon ShiblalKanu 

has not been produced by the plaintiffs. Therefore, there is nothing on record 

which proves that ShiblalKanu had transferable interests over the share of 

MohanlalKanu.Hence, I am of the opinion that Exhibit-2 does not create or 

confer any right or title upon PW-1 in the share of MohanlalKanu. 

19. As regards the land purchased from defendant no.1 and 2, The 

Hon’bleGauhati High Court in RSA 64/2003 has already made it clear that 

defendant no.1 and 2 have failed to establish their title in the T.S. No. 

251/1984 as suchplaintiffshave no title over the land sold to him by defendant 

no.1 and defendant no.2. The Hon’ble High Court has held in Para 10 of the 

said judgment that:“the vendors of the plaintiff so far as 6 lechas of land was 

concerned had previously tried their luck for getting partition from their 

brothers but the suit was dismissed by the Ld. Trial Court (in TS No. 251/84) 

holding that the claim for acquisition of title of the vendors of the plaintiff 

with respect of 6 lecha of land was baseless as the title to the said land really 

vested on other sons of Bhagwan Das and not either on BasiaKanu or the 

defendant no.1 and 2 (vendors of plaintiff). Defendant no.1 and 2 preferred 

appeal (Vide TA 12/86) against the judgment which was withdrawn. 

Therefore, the judgment of the Trial Court attained finality. Apparently 

defendant no.1 and 2 transferred 6 lechas of land in favour of the plaintiff-

Ranjan Prasad Kanu in the year 1985 and 1984 respectively and once it was 

found that defendants no.1 and 2 did not have title to the land in question, 

sale made in favour of the plaintiff to the extent of 6 lechas also automatically 

failed.” As per the plaintiffs, the said 6 lechas of land includes the land 

inherited by defendant no.1 and 2 from Bhagaban Das and BasiaKanu. But 

Hon’ble High Court has observed that Defendant no.1 and 2 have failed to 

prove their title over the said land, therefore plaintiffs cannot claim title on 

the strength of sale deeds executed by defendant no.1 and 2. 

20. Further, I have given my thoughtful consideration to the Schedule of plaint, 

which states that defendant no.1 sold 1¾ (1.75)Lecha of total 2 katha 6 
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lecha land, which she inherited from Bhagaban Das, in favour of Plaintiff Shri 

Ranjan Prasad Kanu i.e. Schedule 1(Ka). Defendant no.2 sold 1¾ (1.75)lecha 

of land, which she inherited from Bhagaban Das, in favour of the plaintiff Shri 

Ranjan Prasad Kanu i.e. Schedule 2(Ka).Thus, plaintiff claims that defendant 

no.1 and 2 each sold 1.75 lechas of land which they inherited from the 

property of Bhagaban Das. However plaintiff has not only averred in the 

plaint but also deposed during the evidence-in-chief of PW-1 (post remand by 

Hon’ble High Court) that the share left behind by Bhagaban Das was 

ultimately inherited by his four sons and two daughters as stated above to the 

extent of ⅙th each. The 1/6th share 9.20 lecha land of Bhagwan Bas Kanu 

amounts to 1.53 lecha and not 1.75 lecha. Thus, I find that the land so sold 

by defendant no. 1 and 2 in favour of plaintiff Shri Ranjan Prasad Kanu is not 

tenable as they have sold land more than that of which they were entitled to 

in the land of Bhagaban Das. Hence, in my opinion plaintiff Shri Ranjan 

Prasad or his heirs have no right to claim title over the land which were sold 

by defendant no.1 and 2 vide deed no. 5331/1985 and 8631/1984. 

21. While ascertaining the title of the plaintiffs over the property left by Bhagaban 

Das,Learned Counsel for the Defendants Shri B.K. Das has also contended 

that plaintiffs are entitled to only 1/5th share in 1.53 leecha of land which 

ShiblalKanu inherited from his father Bhagaban Das and partition can be 

affected to that extent. Thus, in light of the above discussion, I am of the 

view that plaintiffs are entitled to claim partition of 1/5th share in 1.53 leecha 

of land which ShiblalKanu inherited from his father Bhagaban Das. 

Accordingly Issue No.(i) framed by the Hon’bleGauhati High Court is decided 

in affirmative. 

Issue No. (ii): Whether there was any amicable partition to the 

property left behind by Bhagban Das in any point of time after his 

death? 

22. PW-1 has submitted additional evidence-in-chief where he has deposed that 

Satya Narayan Kanu, predecessor of the defendants instituted TS 

No.143/2000 for declaration of share and effecting partition with prayer for 
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perpetual injunction in the court of Civil Judge, Junior Division (Munsiff No.1, 

Dhubri). In the Plaint of the said suit also the plaintiff (Satya Narayan Kanu) 

stated that he was entitled to 1.46 lechas out of 2Katha 6Lecha and he 

claimed declaration of his right, title, interest etc. and partition for the said 

land. However plaintiffs have submitted the certified copy of plaint of T.S. No. 

143/2000 on 07.11.2017and on perusal of the same it is seen that Satya 

Narayan Kanu had in fact 21.46 lechas (1 katha1.46 Lecha) and not 1.46 

lechas as deposed by PW-1. The suit was however dismissed on 04.12.2006. 

During his cross-examination, PW-1 has denied that above facts are beyond 

the pleadings. On perusal of the plaint, it is seen that plaintiffs have not 

amended the plaint to insert the said facts. Thus the facts deposed by PW-1 

with respect to TS No.143/2000 are beyond the plaint. Though PW-1 stated 

during his cross-examination that he submitted Amended Plaint, but the Court 

vide order dated 23.02.2015 did not admit the same as the signature of the 

Counsel was not affixed therein and asked the plaintiffs to submit the same 

with signature of the Counsel, but plaintiffs failed to adhere to the direction of 

the Court. 

23. DW-5 (TapanKanu) has deposed during his fresh evidence-in-chief dated 

25.02.2019 has deposed that Bhagaban Das had land measuring 09.20 lechas 

and after his death, the said land has already been partitioned amicably 

among his legal heirs and some of the legal heirs already transferred their 

share by way of Gift and Sale. He has further deposed that there remains no 

property of Bhagaban Das @Bhagwan Prasad Kanu for fresh partition. But the 

defendants have not mentioned the terms of amicable partition or family 

arrangement. There is no written document or memorandum of family 

arrangement to show that property left behind by Bhagaban Das has been 

amicably partitioned among his four sons and two daughters.  

24. Thus, in the absence of cogent evidence, I am of the opinion that property 

left behind by Bhagaban Das was never been amicably partitioned.  

Accordingly, Issue No.(ii) framed by the Hon’bleGauhati High Court is 

answered in negative and in favour of the plaintiffs. 
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Issue No. (iii): What is the quantum of share of each of the legal 

heirs of late Bhagaban Das on the basis of the law holding the field? 

25. Bhagaban Das and his four sons namely ShiblalKanu, SatyaNarayanKanu, 

Shew Prasad Kanu and MohanlalKanu, purchased 2 katha 6 lechas of land 

from PratapMolSethia vide Deed no. 536 (Exhibit-Jha). Accordingly, Bhagaban 

Das and his four sons had 1/5th share in 2 Katha 6 Lecha land i.e. each of 

them gets 9.20 lecha land out of 2 katha 6 lechas of land as shown below: 

a. Share of Bhagaban Das  9.20 Lecha 

b. Share of ShiblalKanu  9.20 Lecha 

c. Share of Satya Narayan Kanu 9.20 Lecha 

d. Share of Shew Prasad Kanu 9.20 Lecha 

e. Share of Mohan LalKanu  9.20 Lecha 

26. As Bhagaban Das died leaving behind his four sons and two daughters, 

therefore each of his six legal heirs shall get 1/6th share in the property left 

behind by him; i.e.each of them gets 1.53 lecha out of 9.20 Lecha land as 

shown below: 

a. Share of ShiblalKanu  1.53 Lecha 

b. Share of Satya Narayan Kanu 1.53 Lecha 

c. Share of Shew Prasad Kanu 1.53 Lecha 

d. Share of Mohan LalKanu  1.53 Lecha 

e. Share of LakhpatiKanu  1.53 Lecha 

f. Share of LachmiKanu  1.53 Lecha 

27. The claim of plaintiffs over the entire share of MohanlalKanu in 2 Katha 6 

Lecha has failed as discussed above in Issue no.(i), as plaintiffs could not 

produce the Power of Attorney executed by MohanlalKanu in favour of 

ShiblalKanu, on the strength of which ShiblalKanu gifted the entire share of 

MohanlalKanu in favour of plaintiff Ranjan Prasad Kanu. Meanwhile, both the 

parties have agreed during arguments that MohanlalKanu died unmarried and 

left no legal heirs to inherit his properties. PW-1 Ranjan Prasad Kanu has also 

deposed during his cross-examination that MohanlalKanu died in the year 
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2003. Therefore, it is necessary to ascertain the quantum of share which the 

legal heirs of Bhagaban Das is entitled to inherit from the share of 

MohanlalKanu. 

28. After Bhagaban Das and his four sons purchased 2 Katha 6 Lecha of land, it 

appears from the case record that Shew Prasad Kanu, LakhpatiKanu and 

LachmiKanu died. During arguments parties have agreed that Shew Prasad 

Kanu died as such his legal heirs were made defendants in the present suit. 

During the cross-examination of PW-1 (Ranjan Prasad Kanu) on additional 

evidence, he deposed that LakhpatiKanu and LachmiKanu died in the year 

2000 and 2001 respectively. After the death of MohanlalKanu, only 

ShiblalKanu and SatyaNarayanKanu survived, therefore the share of 

MohanlalKanu shall devolve upon his surviving brothers namely, ShiblalKanu 

and SatyaNarayanKanu. As MohanlalKanu has no Class-I heirs, therefore his 

property (self-acquired property and property inherited from Bhagaban Das) 

shall devolve as per Section 8 (b) read with section 9 of Hindu Succession Act. 

29. As per Schedule appended to the Hindu Succession Act, “Brother” is enlisted 

in Second Entry of Class-II heirs and “Brother’s son”, “sister’s son”, “brother’s 

daughter”, “sister’s daughter” are enlisted in Fourth Entry of Class-II. 

According to Section 9 of Hindu Succession Act, “Among the heirs specified in 

the Schedule, those in class I shall take simultaneously and to the exclusion 

of all other heirs; those in the first entry in class II shall be preferred to those 

in the second entry; those in the second entry shall be preferred to those in 

the third entry; and so on in succession.” As per section 9 of Hindu 

Succession Act, ShiblalKanu and SatyaNarayanKanu, being the brothers 

(Second Entry of Class-II heirs) of MohanlalKanu, has preferential right over 

the sons and daughters (Fourth Entry of Class-II) of the pre-deceased 

brother(Shew Prasad Kanu) and sisters (LakhpatiKanu andLachmiKanu) to 

inherit the property left behind by MohanlalKanu.  

30. Accordingly, the share of MohanlalKanu shall devolve into ShiblalKanu and 

Satya Narayan Kanu. As discussed in the foregoing paras that MohanlalKanu 

had 9.20 Lechas land in 2 Katha 6 Lecha land and he inherited 1.53 Lechas 
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land from his father Bhagaban Das. Therefore his total share i.e. 9.20 

Lechas+1.53 Lechas=10.73 Lechas shall devolve into ShiblalKanu and Satya 

Narayan Kanu and each of them shall get one-half of MohanlalKanu’s entire 

property as follows: 

a. ShiblalKanu   5.37Lechas. 

b. Satya Narayan Kanu  5.37Lechas. 

31. Furthermore, defendant Satya Narayan Kanu has averred in para 10 of his 

pleadings that Shew Prasad Kanu gifted his entire share (10.73 Lechas land) 

i.e. self-acquired property (9.20 lechas) and property which he inherited from 

his father Bhagwan Das Kanu (1.53 lechas) in favour of Satya Narayan Kanu. 

Satya Narayan Kanu, as DW-3has deposed in his evidence-in-chief on dated 

16.08.1986 that his elder brother-Shew Prasad Kanu gifted his share of land 

in his favour and he furnished the said Gift Deed which has been previously 

marked as Exhibit-Anga so as to substantiate the said fact, wherein he has 

affixed his signature which is marked as Exhibit-Anga. On perusal of Exhibit-

Anga it is seen to have been executed by Shew Prasad Kanu and 

MohanlalKanu.After the suit was remanded from the Hon’ble High Court, DW-

5 (TapanKanu) has deposed during his cross-examination that his uncle-Shew 

Prasad Kanu gifted his share in favour of his father-Satya Narayan Kanu. 

Accordingly Satya Narayan Kanuclaimed his share 9.20 Leechas, inherited 

land measuring 1.53 Leechas and gifted land measuring 10.73 leechas which 

adds to 21.46 leechas (1K-1.46L). However, during the cross-examination of 

DW-3 Satya Narayan Kanu, he had deposed that the said Gift Deed was sent 

to the office of Sub Registrar, but the Sub Registrar refused to execute the 

said deed as Mohan LalKanuwas of unsound mind. On a careful perusal of 

Exhibit-Anga, a note could be seen stating that Sale or Gift with respect to 

Mohanlal is refused as he is of unsound mind. DW-3 further deposed that 

ShiblalKanu and RanjanPrasad Kanu had raised objection to the execution of 

the said deed therefore the Sub-Registrar refused to register the deed. 

32. As DW-3 Satya Narayan Kanu has deposed that the gift deed executed by 

Shew Prasad Kanu in his favour was not registered by the Sub-Registrar, 
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therefore the claim of defendants (Satya Narayan Kanu and his legal heirs), 

over the entire share of Shew Prasad Kanu has failed. Defendants (Satya 

Narayan Kanu and his legal heirs) could not prove the due execution of 

Exhibit-Anga (Gift Deed) as such they (Satya Narayan Kanu and his legal 

heirs) do not have any right over the share of Shew Prasad Kanu. 

Accordingly, the share of ShewPrasedKanu shall devolve into his legal heirs.  

33. Having discussed the claim raised by the contesting parties in this Suit and 

the entitlement of each of the legal heirs of Bhagaban Das over the 2 Katha 6 

Lechas land, by way of inheritance or by acquisition; now let me summarise 

the quantum of share of each of the legal heirs of late Bhagaban Das.  

34. Thus, in an answer to Issue No. (iii), the summary of the quantum of share of 

each of the legal heirs of late Bhagaban Das in 2 Katha 6 Lechas land are as 

follows: 

a. Share of ShiblalKanu 

i. Self-acquired    9.20 Lechas 

ii. Inherited from BhagabanKanu 1.53 Lechas 

iii. Inherited from MohanlalKanu 5.37Lechas 

Total land    16.1Lechas 

b. Share of Satya Narayan Kanu 
i. Self-acquired    9.20 Lechas 

ii. Inherited from BhagabanKanu 1.53 Lechas 

iii. Inherited from MohanlalKanu 5.37Lechas 

Total land    16.1Lechas 

c. Share of Shew Prasad Kanu 

i. Self-acquired    9.20 Lechas 

ii. Inherited from BhagabanKanu 1.53 Lechas 

Total land    10.73 Lechas 

d. Share of LakhpatiKanu 

i. Inherited from BhagabanKanu 1.53 Lechas 

Total land     1.53 Lechas 

e. Share of LachmiKanu 
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i. Inherited from BhagabanKanu 1.53 Lechas 

Total land     1.53 Lechas 

f. MohanlalKanu’s property got devolved upon ShiblalKanu and Satya 

Narayan Kanu, as he died unmarried and left no Class-I heirs to inherit 

his properties.   

35. Thus, the addition of the total share of ShiblalKanu, Satya Narayan Kanu, 

Shew Prasad Kanu, LakhpatiKanu and LachmiKanu turns out to be 45.99 

Lechas i.e. 2 Katha 5.99 Lechas. 

36. As per the quantum of share of each of the legal heirs of late Bhagaban Das, 

the plaintiffs being the legal heirs of ShiblalKanu are entitled to one-fifth 

share of 16.1 Lechas land. 

37. Lastly, as regards the reliefs prayed by the plaintiffs in the plaint, I have 

carefully perused the entire case record and; in light of the Judgment of the 

Hon’bleGauhati High Court passed in RSA No. 64/2003 and my findings on the 

three issues so framed by Hon’ble High Court, I am of the opinion that 

plaintiffs are not entitled to claimany of the landsshown in Schedule 1(Ka), 

1(Kha), 2(Ka) and 2(Kha) of the plaint. However, the plaintiffs being the legal 

heirs of ShiblalKanu are entitled to partition of the properties as per the 

quantum of share summarised in Issue No. (iii). 

 

ORDER 

38. In result the suit of the plaintiff is partly decreed on contest without costs.  

39. It is decreed that in total land measuring 2 Katha 6 Lecha(land measuring 1 

Katha 1 Lecha covered by Dag No.422 of periodic Patta No.241, Khatian 

No.256 and land measuring 1 Katha 5 Lecha covered by Dag No.270, periodic 

patta No.143, Khatian no.154): 

a. The plaintiffs being the legal heirs of ShiblalKanu are jointly entitled to 

16.1 Lecha;  
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b. The legal heirs of Defendant No.1 (LakhpatiKanu) are jointly entitled to 

1.53 Lechas. 

c. The legal heirs of Defendant No.2 (LachmiKanu) are jointly entitled to 

1.53 Lechas. 

d. The legal heirs of Shew Prasad Kanu [Defendant No. 4(a) to 4(e)] are 

jointly entitled to 10.73 Lechas. 

e. The legal heirs of Satya Narayan Kanu [Defendant no. 7, 8, 6(a), 

6(d),6(e) and 6(f) are jointly entitled to 16.1 Lecha. 

40. The suit of the plaintiffs is also decreed for appointment of the District 

Collector, Dhubri or any other officer subordinate to him specially empowered 

by him to effect partition of the aforementioned 2 Katha 6 Lecha (which 

includes the share of Bhagaban Das)after measurement, to appropriate the 

respective shares of the legal heirs of (i) ShiblalKanu (ii) SatyaNarayanKanu 

(iii) Shew Prasad Kanu (iv) LakhpatiKanu and (v) LachmiKanuand to hand 

over khas possession to them in their specific shares. 

41. Prepare preliminary decree accordingly. 

42. Issue precept to the Deputy Collector Dhubri, to effect partition of the 

aforementioned 2 Katha 6 Lecha (which includes the share of Bhagaban Das) 

as per terms of the preliminary decree and to put the plaintiff in possession of 

the land which would fall into his share on partition, by removing of any 

encumbrance thereon and to submit report for preparation of the final decree. 

43. The Judgement is delivered and operative part of the same is pronounced 

today the 29thday of June, 2019 in the open Court, under my hand and seal 

of this Court. 

 

(Shri Siddarth Brook, A.J.S.) 
Munsiff No. 2, 

Dhubri. 
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A P P E N D I X 

Additional Plaintiff’s witness (post-remand by Hon’ble High Court): - 

1. PW-1: Shri Ranjan Prasad Kanu 

2. PW-2:Shri Dulal Chandra Das (Official Witness) 

3. PW-3: Shri Ashman Ali Sk. (Official Witness) 

4. PW-4: Smti. Mina Roy (Official Witness) 

Additional Plaintiff’s Exhibits (post-remand by Hon’ble High Court): - 

1. Exhibit-1: Registered Sale Deed Vide no. 536 of 18.01.1966. 

2. Exhibit-2: Gift Deed vide No. 479 of 2002. 

3. Exhibit-3: Sale deed No.8631 dated 11.12.1984. 

4. Exhibit-4: Sale deed No.3551 dated 08.05.1985. 

5. Exhibit-5: Certified copy of the dismissal order dated 19.12.2006 in TS 

No.143/2000. 

6. Exhibit-6: Plaint of TS No.143/2000. 

Additional Defendant’s witness (post-remand by Hon’ble High Court): - 

1. DW-5: Shri TapanKanu. 

Additional Defendant’s Exhibits (post-remand by Hon’ble High Court):- 

1. Exhibit X: Order of Hon’bleGauhati High Court passed in RSA No. 

64/2003. 

2. Exhibit Cha: Judgment passed in TS 251 of 1984. 

3. Exhibit Jha: Registered Sale Deed No. 536 of 1966. 
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A P P E N D I X 

(Pre-remand) 

Plaintiff’s witness (Pre-remand): - 

1. PW-1: Shri Ranjan Prasad Kanu 

2. PW-2: Shri Abdul Rashid 

3. PW-3: Shri UmaruddinProdhani 

4. PW-4: Smti. LakhpatiKanu 

Plaintiff’s Exhibits (Pre-remand): - 

1. Exhibit-1: Sale Deed No. 8631. 

2. Exhibit-2: Sale Deed No. 8631. 

3. Exhibit-3: Land Revenue Receipts. 

4. Exhibit-4: Land Revenue Receipts. 

5. Exhibit-5-9 :Tax Receipts to Gauripur Town Committee. 

Defendant’s witness (Pre-remand): - 

1. DW-1: Shri PulinAdhikary 

2. DW-2: Sailendra Das Gupta 

3. DW-3: Satya Narayan Kanu 

4. DW-4: Abdul Hamid Ahmed 

Defendant’s Exhibits (Pre-remand): - 

1. Exhibit Ka: Deed of Relingquishment. 

2. Exhibit Kha: General Power of Attorney. 

3. Exhibit Ga(1) to Ga(4): Land Revenue Receipts. 

4. Exhibit Gha(1) to Gha (7) : Land Revenue Receipts in the name of 

BasiaKanu. 

5. Exhibit Anga : Gift Deed. 

6. Exhibit Cha : Gift Deed 42/84. 

7. Exhibit Chha : Judgment of TS 251/84. 

8. Exhibit Ja : Copy of Decree of TS 251/84. 
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9. Exhibit Jha : Sale Deed No. 536 of 86. 

10. Exhibit Niya (1) to Niya (14) : Municipality Tax Receipts. 

11. Exhibit Ta : Lease Deed No. 1372. 

 

 

(Shri Siddarth Brook, A.J.S.) 
Munsiff No. 2, 

Dhubri. 


